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About Us

Part of The EI Group

An experienced team of workplace lawyers dedicated to providing
workplace relations advice and legal representation in employment
law and industrial law matters

Our services include:

- Industrial Relations

- Enterprise Agreement Making

- Equal Employment Opportunity and Anti Discrimination
- Terminations and Adverse Action

- Staying Compliant

- Legal Advice and Representation




Topics Covered

1) Compliance requirements upon engaging new staff

2) Employment status

3) Contracts of Employment and Letters of Appointment

4) Importance of Company Policies

5) Differences between engaging an Employee and a
Contractor
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Compliance Requirements

Pre Start
Date

Start Date

Post Start
Date
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Pre Start Date Compliance

Job Description Where will this
position fit within
the business?

What tasks will this
employee be

completing?

How will | measure
whether the
employee is

performing as
expected?
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Employment Status

 Permanent Full Time
e Permanent Part Time

e Casual
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Differences between

Permanent Full Time, Permanent Part Time and Casual

Permanent Full Time

Works 38 hours a week

o
Accrues sick/carers leave
and is entitled to 10 days

paid per annum
A\ /

-
Accrues annual leave and
is paid for time off on

annual leave
\ P

-
Entitled to notice of

termination and
redundancy pay, (as
applicable)
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Permanent Part Time

Works less than 38 hours a
week on a regular shift
pattern

Accrues sick/carers leave
and is entitled to pro rata

10 days paid per annum
A\ v

s ~
Accrues annual leave and is
paid for time off on annual

leave

Entitled to notice of
termination and
redundancy pay, (as

applicable)

Can work more or less than
38 hours a week

Paid a casual loading

Flexible and variable shift
pattern

Not paid for annual leave,
sick/carers leave,
compassionate leave

No entitlement to notice of
termination or redundancy

pay
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Coverage

An employee’s employment will be covered by either:

i) Employee Collective Agreement
or

ii) Modern Award
or

iii) Neither of the above = Award and Agreement free
and the employee and employer will only need to
comply with the National Minimum Wage and the NES
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Fair Work Information Statement

Fair Work
Informatic

##  Fair Work

esalian Gorermet OMBUDSMAN

Statement

From 1 January 2010, this Fair Work Information Statement is to be providad to all new employass by their amployer a5
soon 3¢ possibla after the commencament of employmant. The Statemant provides basic information on matters that will
affect your amployment. IF you require further infarmatian, you can cantact the Fair Work Infoline on 13 13 84 cr isit
www fairwork.gov.au.

4 The i Employ t ds

The Fair Work Act 2009 provides you with a safety nat of minimum terms and conditions of amployment through tha
Mational Employmant Standards (MES)

There ara 10 minimum workplace entittemants in the NES-

1 A maximum standard working waek of 38 hours for full-time amployass, plus ‘reasonable’ additional hours.

2. Aright to request flexible working arrangamants to care for & child under schodl ags, or & child (undar 18)
with & disabiity.

3. Parantal and adaption leave of 12 manths (unpaid), with  right ta request an additianal 12 manthe.

Four wasks paid annual lsave sach year (gro rata).

s

5. Ten days paid personalicarer's laava each year (pra rata), two days paid compaesionate laave for aach
parmissible oceasion, and twa days unpaid carar's leava for sach permissibla occasion

6. Gommunity service leave for jury sarvica or activities dealing with certain emargencies or natursl disastars.
This Isave is unpaid excapt for jury servica.

7. Long service leave.

8. Public halidays and the sntitiement o be paid for ordinary hours an those days.

9. Matice of termination and redundancy pay.

10. The right for new employess to receiva the Fair Work Information Statamant.

=)

A camplets copy of the NES can be accessad at www.fairwork.gov.au. Please note that some cenditions ar limitations
may apply to yaur antitiemant to tha NES. Fer inélance, hera are some axclusions for casual amployass.

If yau wark for an amplayar who slls or transfars thair business to a naw cwnar, some of your NES anttlamants may
carry ovar to the naw employer. Some NES entitements which may carry ovar includs perscnalicarar’s leava, parental
laavs, and your right to raquest fisxibls warking arangsments.

4 Modern awards

In addition to the NES, yeu may be covarad by 8 madarm award. Theea swards cover an industry or cecupation and
provide additional enforceabls minimum employmant standards. There is also a Miscellanecus Award that may cover
emgloyess not covared by any other moderm award.

Madarn awards may contain tarms abeut minimum wages, senalty rates, types of amplayment, flaxisle warking
arangements, hours of work, rest breaks, classifications, alawances, laava and lsava loading, suparannuation, and
precaduras for cansultation, representation, and dispute sattlement. They may alsa contain tarme abaut industry
specific radundancy entitlements.

If you are & manager o a high incame smployss, tha madam award that covers your industry o accupation may not
apply ta you. Far exampis, whers your amploysr guaranisas in writing that yau will sam mare than the high incema
thresheld, currently set at $118,100 per annum and indaxed annually, & madam award will nat spply, but the NES will

Transitional amangements to intreducs the modern award systam may affect your covaraga or ertilaments undar &
medern award.

4 Agreement making

You may be invelvad in an enterprise bargaining procese whers your employer, you or your rapresantative (such a5 8
unian of other bargaining reprasentativa) negotista for an enterprise agreamant Once aporoved by Fair Wark Sustralia,
an enterpriss agrasment is enfarcasble and provides for changes in the terme and conditions of employmant that aoply
at your warkplzce.

There are specific rules relating to tha entarprisa bargaining procass. These rulss ara about negetistion, veting, matters
that can and cannat be includad in an entarprisa sgreement, and how the agrasment can be aproved by Fair Wark
Australia.

| Fairwork man ABN43854 188237 | wwwitairwork.govau |

You and your amployer hava the right to be represantad by & bargaining represantative and must bargain in gacd faith
when negetiating an snterarisa agreement. Thars ara alee strict rulss for taking industrial action. I you have enquiries
‘abaut making, varying, ar terminating anterpriss agreamants, you should santact Fair Work Australia an 1300 789 675.

4 Individual flexibility arrangements

Your modern award or antarpriea agreament must includa a fiexibility tarm. This tarm allows you and your amployar to
sgrea to an Individual Flexibility Arrangement (IFA), which varies the effect of cartain terms of your madamn award or
entarpriea apreemant. IFAS are designed to megt the neads of both yau and your employsr. You cannct be forced to
maka an IFA, howsvar, if you choosa to maka an IFA, you must ba better off overall. IFAS ars to be in writing, and if you
ara undar 18 years of age, your IFA must also be signad by your parent or guardian.

4 Freedom of association and workplace rights (general protections)

Tha law net only provides yau with rights, it snsures yau can enforcs tham. It is unlawful far your employar to taka
scvarss action againet you bacause you hava & workolaca rioht Adverss action could include dismissing yau, rafusing to
employ you, nagatively altering your posiian, or tresting you diferently far discriminatary ressans. Some of your
workplacs rights includs the right to frasdam of association (including the right to become or nct t become  membar of
& union), and the right to be free from unlawful discrimination, undue influance and pressurs

It you have experisnced adverss action by your employer, you can sesk assistance from the Fair Wark Ombudsman or
Fair Wark Australia (applications relating to general protactions whars you have been dismissad must be ladgad with Fair
Woark Australia within 60 days).

4 Termination of employment

Termination of employmeant can occur for 8 number of reasons, including redundancy, resignation and dismissal. YWhen your
‘amployment relationship ends. you are entitied to recsiva any outstanding amployment sntitiemants. This may include
outstanding wages, payment in lisu of notice, payment for accrued annual leava and long service laave, and any applicable
redundancy payments.

Your employar should not dismiss you in @ mannar that is ‘harsh, unjust or unreasonable’. If this occurs, this may
constitute unfair dismissal and you may be eligibla to make an application to Fair Work Australia for assistanca. It is
important to note that applications must be lodged within 14 days of dismissal. Special provisions apply to small
businesses, including tha Small Businass Fair Dismissal Code. For further information on this cods, pleass visit
www fairwork.gov.au.

4 Right of entry

Right of entry refers to the rights a7d cbligations of parmit heldere (genarally & urion offical) to enter work premises. & permit
helder must have 3 valid and current antry parmi from Fair Wiork Australis ad, genarally, must provide 24 hous notics of their
intention & enter the pramisas. Ertry may be for discussian purpeses, or b b cer of

laws that sffect a mamber of the parmit heider's croanisation or cocupational health and safety mathsrs. A parmit holder can
inspect or copy cartain documants, Fowaver, strict privacy rastrictions applyte the permit holder, ther orosnisation, and your
employer

4 The Fair Work Ombudsman and Fair Work Australia

Ths Fair Work Ombudsman is an independent statutory agsncy created under the Fair Work Act 2008, and is
responsible for promating harmenious, productive and cooperative Australizn w The Fair Wark

sducates employers and employeas about workplace rights and obligations to ensura complianca with warkplaca laws.
Whare apprapriate, the Fair Werk Ombudsman will commence procesdings against employers, emplovess, andior their
representatives who breach workplace laws.

If you require further information from the Fair Work Ombudsman, you can contact the Fair Work Infoline on 13 13 84 or
wisit i 5

Fair Work Australia is the national workplace relations tribunal established undar the Fair Work Act 2008, Fair Work
Australia is an independent body with the autharity to carry out & range of functions ralating fo the safaty net of minimum
'wages and amployment conditions, enterprise bargaining, industrisl action, dispute resclution, tarmination of employmant.
and other workplace matiars.

If you requirs furthar information, you can contact Fair Work Australia on 1300 799 875 or visit www.fwa.gov.au.
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Specific Employee Checks

* Criminal Record

Medical Examination

e Visa

Forklift Licence

Responsible Service of Alcohol (RSA)

Drivers Licence
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Post Start Date Compliance

STATUS AS

FT or PT or
CASUAL

TERMINATION RATE OF
DATE PAY

START DATE

SUPERANNUATION
CONTRIBUTIONS
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Induction

« Introduce employee to the workplace, their manager and
colleagues

» Occupational Health & Safety Induction
« Provide employee with company policies

« Inform employee of where the Company’s Collective Agreement
or applicable Modern Award can be accessed

« Inform employee where a copy of the NES can be accessed
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Ongoing Compliance

« Pay the employee correct rate of pay, weekly or

fortnightly, as agreed.
« Make superannuation contributions.
 Display copy of:
- Modern Award (as applicable)
- Collective Agreement (as applicable)

- National Employment Standards (NES)
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On Boarding Summary

ACTION COMPLETED?

Job Description written and agreed with employee
Status agreed and communicated to employee
Agreement or Award Coverage known
Classification determined

Rate of Pay / salary determined and agreed

Any relevant checks completed

Information gathered for Employee Record

Given employee a Fair Work Information Statement
Carried out Induction

Given employee copy of Company Policies
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El Legal

PART OF THE EI GROUP



Contracts of Employment

&
Letters of Appointment

Letter of Appointment = Short succinct letter
stating basic terms of engagement

Contract of Employment = More detailed
contract detailing all applicable terms and
conditions of employment
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Basic Terms of Engagement

Terms of Engagement
Start Date:

Job Title:
Probationary Period:
Award / Agreement classification:

Rate of Pay / Salary:

Status: (FT / PT / Casual)

Hours / Days of Work:
Reporting to:
Frequency of Pay:
Notice of Termination:

Location of Policies and Procedures:

PART OF THE EI GROUP
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Probationary v Qualifying Period

Probationary Period - contractual agreement
where employee’s performance will be assessed at
the end of the first 3 months of employment.

Minimum Qualifying Period — Minimum period
of employment of either 6 months or 12 months
from the employee’s start date, dictated by Fair
Work Act 2009, after which an unfair dismissal
claim can be lodged.

? El Legal
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Workplace Surveillance

Before an employer can monitor P\
an employee with CCTV or
monitor their use of company =
computers and email

they must first be
notified in writing
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Questions?

——"
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Company Policies

Benefits of Company Policies
1) Inform Employees of standards of behaviour expected
2) Detail processes and procedures that must be followed

3) Risk management in the event of a claim being lodged
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Types of Policies

 Code of Conduct

« Leave (annual leave, personal leave, compassionate leave, long service leave,

parental leave)
« Performance Management & Appraisals
» Discipline & Termination
« Discrimination, Harassment, Bullying & Equal Opportunity
» Grievance Handling

« Occupational Health & Safety
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Differences between engaging an Employee

and a Contractor

EMPLOYEE

Entitled to minimum terms and conditions of
employment as per Fair Work Act 2009 and NES

CONTRACTOR

Parties free to contract terms as required, subject
to the Independent Contractors Act 2006

&,
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Key Differences

EMPLOYEE

e In an Employment Relationship

e Paid for time worked with Employer
deducting income tax

e In receipt of paid leave entitlements

* Not responsible for providing own
equipment

® Provide personal service

e Work hours dictated by Employer

¢ Do not take commercial risks and cannot
make a profit or loss
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INDEPENDENT
CONTRACTOR

Engaged in a commercial relationship
Paid for results achieved

Provide their own tools and equipment
Free to delegate work to others

Have relative freedom in the way they
work

Does not have to provide services to
Employer on an exclusive basis

Free to accept or reject offers of work
In a position to make a profit or loss
Responsible for payment of own tax

PART OF THE EI GROUP
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Sham Contracting

Where an Employer engages someone as an
‘Independent Contractor’ when the true nature of
the relationship is that of an ‘Employee

Consequences?

- Backpayment of wages

- Superannuation payments

- Accrual and payment of leave

- Right to bring an Unfair Dismissal claim
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Takeaways

1) Is the Employee being paid correctly?

CHECK

- Permanent or Casual?

- Covered by Collective Agreement? Classification?
- Covered by Modern Award? Classification?

El Legal
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Takeaways

2) Is the Employee clear about the job they are
performing, their entitlements and when they are
expected to work?

CHECK

- Provided with a Job Description?

- Received letter of appointment or contract of employment?
- Provided with Fair Work Information Statement?

- Informed about 3 month Probationary Period?
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Takeaways

3) Has an accurate Employee Record been
completed?

CHECK

- Employee completed a Tax File Declaration, Superannuation
and bank details?

- Required information been recorded accurately, stored where
it can be accessed and retained for 7 years?
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Takeaways

4) Company Policies

CHECK

www.theeigroup.com.au

Do you have policies to cover all necessary areas?

Are policies up to date?

Have the policies been made available to employees, and
stored somewhere easily accessible?

Have employees been trained on the policy information?

Has the employee signed an acknowledgment that policies
have been read and understood?




Takeaways

5) Company wants to engage someone as an
Independent Contractor?

CHECK

- Have you analysed how the work will be performed, by
whom, how the Contractor will be paid and who will provide
the equipment and facilities?

- Have you got a clear contract with the Contractor defining

the parameters above, detailing the payment of tax and
insurance and how the contract will be brought to an end?
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Questions?
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Email: info@eilegal.com.au
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